STAT

Approved For Release 2004/08/19 : CIA-RDP81M00980R000800030017-3

| oLc 278/ 75///1

21 Ppril 1978

MEMORANDUM FOR: Assistant for Information, DDA

FROM |

Chief, Records Administration Branch

SUBJECT . Comments on S. 1265 and. S. 1267, and on
H.R. 11169, H.R. 11171, and H.R. 11170

Our comments on S. 1265 and S. 1267 are 1isted below, along with
comments on H.R. 11169, H.R. 11171, and H.R. 11170, which are closely
related to the Senate Acts.

S. 1265 (affects transfer of permanent records to the National Archives)

Page 1, Yines 5 thru 7, reduce from 50 to 30 years the age of permanent

records at which the Administrator of General Services may direct and
effect their transfer to the National Archives.

COMMENT: The only exception to this authority is if the head
of the agency certifies to the Administrator in writing that
the records "must be retained in his custody for use in the
regular current business of the agency." (44 U.S.C. 2103(2))
Furthermore, restrictions that have been imposed on access to
transferred records shall remain in force after the records
are 30 years old only if the Administrator by order (having
consulted with the Archivist and the agency head) determines
as to specific bodies of records (for reasons consistent with
standards established in relevant statutory Taw)} that the
restrictions shall remain in force longer (page 2, lines 21
thru 26, and page 3, lines 1 thru 4). Although the above
(with the exception of the parentheses) is the same as
current law, the Agency has never faced the situation under
the 50 year rule. The reduction to 30 years is acceptable
only if we can be assured that the "relevant statutory Taw"
would include the Director's authority to restrict access
to sources and methods information, and furthermore that
the Administrator would have to determine that the restric-
tions would remain in force (or, alternatively, have to
refrain from exercising his option to direct and effect the
transfer). .
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Page 2, lines 11 and 12, add the provision that the Administrator shall
jmpose on transferred permanent records less than 30 years old those
restrictions stated in writing by an agency head only if the Administrator

concurs (in consultation with the Archivist).

COMMENT: Although present law, by contrast, requires that the
Administrator impose the restrictions specified by the agency
head, the new provision would impoase no added security risk on
the Agency, since if the Administrator does not concur, we
simply do not transfer the records (they are less than 30 years
old); but see the second paragraph of the comments on S. 1267,
paragraph (a), below.

Page 2, lines 11 thru 15, add the provision that the Administrator
may determine on his own that restrictions on a terminated agency's
records be 1ifted if there is no successor to the agency.

COMMENT: Again, the Director has no specific authority in these
amendments to protect sources and methods information. If a
Federal agency (and its functions) are terminated without
successor, and if that agency (and functions) included sources
and methods information, could the Director impose authority
outside the provisions of these amendments?

Page 3, lines 5 thru 19, have no effect on the Agency

S. 1267 (affects disposal of temporary records)

Paragraph (a) adds the provision that General Records Schedules

shall be mandatory (as agency records control schedules are now).
Also, if there is a different retention period specified for the
same records in a General Records Schedule and an agency records
control schedule, the shorter period will automatically apply--uniess
the Administrator empowers an agency, upon submission of evidence

of need, to retain the records longer.

COMMENT: Making the General Records Schedules mandatory should
present no problem, especially since the Agency's records control
schedules include all our records, including General Records
Schedule items. Assuming that "submission of evidence of need,”
and empowerment by the Administrator, are accomplished by the
submission of our records control schedules and their approval

by the Archivist, the greatest effect the "shorter retention
period” regquirement would have on the Agency would be a possible
need to resubmit our (recently approved) records control schedules
for reapproval after the effective date of the change to the
statute. If this assumption is incorrect, we might have to
submit a separate letter explaining our "need" and requesting
approval of the longer retention period.
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Another interesting question involves the two most recently
issued General Records Schedules: GRS 21, Audiovisual Records,
and GRS 22, Design and Construction Drawings. GRS 21 and 22 are
unique in specifying in several of their disposition instructions
that records be "offered” to the National Archives and Records
Service. For example, GRS 21-4a states "Offer to NARS when no
Tonger needed for administrative use or when 5 years old."

GRS 22-2a(1) states "Offer to NARS within 5 years after completion
of project."” The question is, once the General Records Schedules
become mandatory, does an noffer” instruction take precedence
over the 30 year rule on the Administrator's authority to "direct
and effect” a transfer to NARS? Since section 3303a(d), Title 44,
provides for General Records Schedules only as v, ..schedules
authorizing the disposal...of records....” (emphasis added), it
would seem that the oFfer" instruction would not be mandatory.
However, see comments on H.R. 11170, below.

Paragraph (b) would require that the Administrator "shall" rather than
"may" promulgate General Records Schedules.

COMMENT: No objection.

Paragraph (c) simply conforms the paragraph on promulgation of General
Records schedules to provide for the Administrator to empower an agency
upon submission of need, to retain records longer than specified therein.

COMMENT: This provides for an exception to the newly mandatory
General Records Schedules (see paragraph (a) comments above).

Page 2, line 17, to end, adds the provision that the original copies
oF Federal Register submissions, except proclamations of the President,
and Executive Orders, may be disposed of in accordance with disposal
schedules.

COMMENT: No effect on the Agency.
H.R. 11169 is essentially identical to S. 1265, minus the Census provision.

H.R. 11171 is essentially jdentical to S. 1267, minus the Federal
Register provision.

H.R. 11170 adds a provision enabling an agency head to offer permanent
records of any age to the National Archives "notwithstanding any other
provision of law restricting the use or disclosure of any information.”
The imposition of any restrictions would be in accordance with section
2104, Title 44 (see comments on S. 1265, above).

COMMENT: This provision evidently is designed to allow for
transfer to NARS of records otherwise restricted from "disclosure”
by statutes such as the Freedom of Information Act and the Privacy
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Act. Presumably, disclosure after transfer to NARS (which is exempt
from these Acts) would be precluded by including as part of the
transfer those restrictions normally associated with the two Acts.
Once again, however, we run into the question of sources and
methods, the meaning of the word "offer," and the applicability

of the newly mandatory General Records Schedules (including future
changes thereto).

Perhaps we are making too much of our possibly strained interpretation
of these provisions; we defer to the legal specialists for resolution of
these questions. The really basic question seems. to involve the extent
to which these proposed amendments to the Federal Records Act of 1950
affect that Act's provision that nothing therein "shall impair or
affect any authority of...[the] Central Intelligence Agency."

N

cc: 0GC
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9511t CONGRESS

2p SessioN

R. 11176

IN THE HOUSE OF REPRESENTATIVES

Frpruary 27,1978

Mr. Prever introduced the following bill; which was referred to the Committoe
on Government Operations

A BILL

To awmend chapter 21 of title 44 to authorize the offering of
restricted records to the National Archives under certain

conditions, and for other purposes.

1 Be it enacted by the Senate and House of Represenia-

9 tives of the United States of America in Congress assembled,
3 That section 2103 of title 44, United States Code, is amended

4 by adding after paragraph (4) the following:

5 “Notwithstanding any other provision of law restricting the

use or disclosure of any information or record in the posses-

=

ston or control of any Iederal agency, the head of such

o« =

agency may, after steting in wrifing (in accordance with

o

section 2104) the restrictions applicable to snch information

10 oppprevdd #iviraicisdidonodie (cIARDPE{MD0980RIDOBO0D30017-3
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O5rin CONGRINSS
2p SERSION

. R. 11171

IN TITE ITOUSE OF REPRESENTATIVIS

Franvary 27,1978

Mr. Prever introduced the following bill; which was referved to the Commiitoe
on Honse Administration

A BILL

To amend sections 33034 and 1503 of tide 44, United States

.Cade, to require mandatory application of the General Ree-
ords Schedales to all Federal agencies and to resolve con-
flicts hetween authorizations for disposal und to provide for

the disposal of Federal Register docmments.

1 De it enacted by the Senale and Iouse of Ilepresenta-
9 tives of the United States of America in Congress assembled,
9 That seetion 3303 of chapter 33, title 44, United States

4 Code, 15 amended:

5 (a) by deleting subsection (h) of section 33034 n
G its enfirety, and substituting in licn therveof:

7 “(h) Authorizations granted under lists and schedules
& submitted to the Administrator under <ection 3305 of this
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2 SES81ON

R. 11169

IN THE ITOUSE OI' REPRESENTATIVIES

I'erruaARy 27, 1978

M Priver introduced the following bill; which was vefeired to the Conunittee

on Government Qperations

A BILL

To amend chapter 21 of title +4, United States Code, to include

new provisions relating to the aceeptance and ase of records
transferred to the enstody of the Adwinistrator of Genersd

Services.

DBe it enacted by the Senale and Touse of Lepresenle-
tives of the United States of America in Congress assembled.
That chapter 21 of title 44, United States Code, s amended
as follows:

(a) In section 2103 delete the words “lfty vears™ iv
subsection  (2) and substitute in lien thereol the words
“thirty years™.

(h) Tn section 2104 delete the third and fourth xen-
tences in thelr entivety and substitute in hew thereof the
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oht CONGRESS
2p SESSION i 267
: o

IN THE HOUSE OF REPRESENTATIVES

Avrri 5,1978

Referred to the Committee on ITouse Administration

AN ACT

To amend sections 8308a and 1503 of title 44, United States
Code, to require mandatory application of the General Rec-
ords Schedules to all Federal agencies and to resolve con-
flicts between authorizations for disposal and to provide for
the disposal of T'ederal Register documents.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

b

That section 3303a of chapter 33, title 44, United States

v

4 Code, is amended:

5 (a) by deleting subscction (b) of section 8303a
6 inits entirety, and substituting in lieu thereof:

7 “(b) Authorizations granted under lists and schedules

g submitted to the Administrator under section 3303 of this
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95tH CONGRESS
SRS G 1265
[ ]

IN'THE IIOUSE OF REPRESENTATIVES

. AerriL 5,1978
Referred to the Committee on Government Operations

AN ACT

To amend chapter 21 of title 44, United States Code, to include
new provisions relating to the aceeptance and use of records

transferred to the custody of the Administrator of General

Services.
1 Be it enacted by the Senate and House of Representa-
2 ' twes of the United States of America in Congress assembled,
3 That chapter 21 of title 44, United States Code, is amended
4 as follows:
5 - (a) In section 2103 delete the words “fifty years” in
6 subsection (2) and substitute in lien thereof the words
7 “thirty years”.

o]

(b) Section 2104 of title 44, United States Code, is
9 amehpderbved For Release 2004/08/19 : CIA-RDP81M00980R000800030017-3

I




STAT

——— -
[ ] .UNCLASSIFIED

.

I TERNAL
L1 ¢ “ony

] CONF SENTIAL

SUBJECT: (Optional)

- |Please forward your commeats by .

FROM: - EXTENSION | NO.
Legislative Counsel DATE . T
6D15 HQ 6126 - - 17 April 1978
TO: (Officer designation, room numbaer, and DATE - T
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2 — s the Senate with several amendments.
R ¥ __I would appreciate your cowments
= las-to their effect upon the Agency
3 —if enacted into law. If need be, we

can seek amendments in the House. .
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Att: S. 1265 - An Act to amend chapter 21 of_tit]e 44%

13 : U.S.C., to include new provisions relating to

' acceptance and use of records transferred to !

the custody of the Administrator of General
14. Services, dtd 5 Apr 78.
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